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Excerpts from Maine Supreme Court Decisions 

A. Widewaters Stillwater Co. v. Bangor Area Citizens Organized for Responsible 

Development, 2002 ME 27, 790 A.2d 597: 

The only evidence of the Board‘s decision in the administrative record is the transcript of the 

April meeting. The administrative record contains no written decision or findings of fact by 

the Board. Because the Board made no findings whatsoever, the parties have sought to glean 

the basis of its decision from the remarks of the individual members found in the transcript 

of the April Board meeting. Each of the five Board members spoke during that meeting, 

with each giving his reason for voting for or against the permit. All three members voting 

against the permit spoke of their concerns about the nature of the Penjajawoc and its unique 

habitat. One of the three, however, stated that his single reason for voting against the permit 

was the location of the detention pond. The member stated he would have voted for the 

permit if the storm water detention pond was more than 250 feet from the Penjajawoc. 

Section 165-114(J) of the Code states that when part of any project is within 250 feet of any 

stream, the Board must consider whether the project ―will not adversely affect the shoreline 

of such body of water.‖ Questions concerning the location of the detention pond were raised 

at the April hearing, and a representative of Widewaters stated that ―a good portion‖ of the 

pond was located within 250 feet of the Penjajawoc.  

Although one of the Board members clearly stated that his reason for rejection was the 

location of the detention pond, the other two members voting in the majority were less 

direct. One appeared to agree that the location of the detention pond within 250 feet was a 

problem and that Widewaters had not shown that the project would not adversely affect the 

Penjajawoc, but he also spoke about the ―irreplaceable natural beauty‖ of the Penjajawoc. 

The lack of findings in this case severely hampers judicial review. The majority of the Board 

should have stated the basis of the denial of the permit and should have made factual 

findings underlying the decision. If the basis of the Board‘s decision was the impact of the 

proposed development on the ―scenic or natural beauty of the area or on historic sites or rare 

and irreplaceable natural areas,‖ Code § 165-114(I), then we would have to reach the issue 

of whether that section is unconstitutional. We do not reach constitutional issues when it is 

unnecessary to do so. Town of Burlington v. Hosp. Admin. Dist. No. 1, 2001 ME 59, 769 

A.2d 857. Because of the lack of findings by the Board, it is not clear that we must reach 

this constitutional issue. 

As we said in Christian Fellowship & Renewal Ctr. v. Town of Limington, 2001 ME 16, 14-

18, 769 A.2d 834, 838-40, when an administrative board or agency fails to make sufficient 

and clear findings of fact and such findings are necessary to judicial review, we will remand 

the matter to the agency or board to make the findings. Although both parties assert facts as 

though they were found by the Board or state that the Board made certain findings, this is 

not a case in which the facts are obvious from the record. Our reasons for requiring findings 
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in Christian Fellowship are equally applicable here. Those reasons include the statutory 

requirement to make findings as well as policy concerns. See 1 M.R.S.A. § 407(1) (1989); 

see also 30-A M.R.S.A § 2691(3)(E) (1996). This case has the additional aspect of a 

constitutional challenge to the Bangor Code. Because findings are necessary for a reviewing 

court to determine the factual basis for the Board‘s decision and whether that decision is 

adequately supported by the evidence, we remand the matter for findings. 

RUDMAN, J., with whom SAUFLEY, C.J. and DANA, J. join, concurring. Although I 

concur in the opinion of the Court, I feel constrained to write separately to advise the Bangor 

Planning Board and other similar boards what we seek when we remand for findings of fact. 

We have on at least three occasions recently remanded pending cases for findings of fact. 

We review, in this case, the Planning Board‘s findings of fact to determine whether those 

findings are supported by substantial evidence. When a board‘s findings of fact are 

insufficient to apprise us of the basis of the Board‘s decision, it is impossible for us to 

determine whether that decision is supported by substantial evidence.  

The Bangor Land Development Code contains in section 165-114 the standards to be used 

by the Planning Board when reviewing any plan for approval of a land development project. 

The City Solicitor directed the Board to section 165-114 prior to the Board‘s consideration 

of Widewaters‘ application. Before the Board commenced deliberations, the Planning 

Officer reviewed the approval standards and indicated the conclusion of the Planning staff 

that Widewaters‘ site plan met all of the ordinance requirements. The Chair then indicated 

that he would accept a motion in the affirmative. A member of the Board then stated, ―I so 

move,‖ which motion was seconded. Each of the Board members then spoke at length, after 

which the Chair stated, ―I think pretty much the decision has been made,‖ denying the 

Board‘s approval of the site development plan. The record, however, is devoid of an 

indication as to which of the standards of section 165-114 a majority of the Board 

determined were not met. 

We remand to the Bangor Planning Board so that the Board may specifically indicate which 

of the eleven standards were met and which of the standards were not met. It may well be 

that when considered separately there are three members of the Board that found the 

applicant satisfied all eleven standards. Rather than to have considered a blanket motion to 

approve, to permit effective appellate review, the Board should have voted separately on 

each of the applicable standards or in some manner indicated which of the standards the 

applicant satisfied and which the applicant did not. In this manner, a reviewing court can 

determine whether there is substantial evidence in the record to support the Board‘s 

decision. 
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B. Chapel Road Associates v. Town of Wells, 2001 ME 178,787 A.2d 137: 

The Board issued ―Findings of Fact‖ which stated that the l.02-acre parcel is located in the 

general business district; that abutters were notified of the proceedings; that the Board 

conducted a site walk and held a public hearing and several workshops; that the proposal is 

for a 3,800 square foot fast food restaurant with forty-two parking spaces; and that the 

applicant submitted plans and studies considered by the Board. The findings also noted that 

the Board considered peer reviews of the traffic plan as well as staff reviews. The findings 

concluded with the following statement: ―The Board finds that the applicant failed to 

demonstrate compliance with Chapter 138, Land Use Code of the Town of Wells, Maine. In 

particular, the applicant failed to demonstrate compliance with section 10.6.1 of this 

code….‖ The Board then quoted the traffic portion of the ordinance: 

―Traffic. The proposed development shall provide safe access to and from public and private 

roads. Safe access shall be assured by providing an adequate number of exits and entrances 

that have adequate sight distances and do not conflict with or adversely impact the traffic 

movements at intersections, schools or other traffic generators. Curb cuts shall be limited to 

the minimum width necessary for safe entering and exiting. The proposed development shall 

not have an unreasonable adverse impact on the town road system and shall provide 

adequate parking and loading areas. No use or expansion of a use shall receive site plan 

approval if any parking spaces are located in a public right-of-way or if any travel lane of a 

state number highway is used as part of the required aisle to access any parking spaces. 

Wells, Me., Land Use Ordinance § 10.6.1 (1985-2000).‖ Other than its general conclusory 

statement that Chapel Road Associates failed to demonstrate compliance with section 

10.6.1, the Board made no findings concerning traffic. The Board‘s findings neither 

indicated the portions of section 10.6.1 that were not met by the proposal nor stated the 

evidence upon which it relied in determining noncompliance…. 

The Board‘s findings in the instant case neither meet the requirements of the ordinance or 

statute nor are they sufficient to permit judicial review. As noted above, they consist of a 

summary of the proposed development; a statement that the Board considered the plans, 

specifications, and studies; and a conclusion that the applicant failed to comply with the 

traffic standard. This recitation does not constitute findings, see Christian Fellowship, 2001 

ME 16, 7, 769 A.2d at 837, nor is this a case in which the facts found by the Board are 

obvious or in which the subsidiary facts can be inferred from stated conclusory facts, see 

Wells v. Portland Yacht Club, 2001 ME 20, 10, 771 A.2d 371, 375. Because there is no 

indication of either the specific portions of the traffic standard on which the decision turned 

or an indication of the evidence on which the Board relied, there can be no meaningful 

inquiry as to whether the Board‘s decision was supported by the evidence. 
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―[T]he remedy for an agency‘s failure to…make sufficient and clear findings of fact is a 

remand to the agency for findings that permit meaningful judicial review.‖ Kurlanski v. 

Portland Yacht Club, 2001 ME 147, 14, 782 A.2d 783, 787 (quoting Christian Fellowship, 

2001 ME 16, 12, 769 A.2d at 838). A court should not ―embark on an independent and 

original inquiry,‖ Harrington, 459 A.2d at 561, or review the matter by implying the 

findings and grounds for the decision from the available record. 

The entry is: Judgment vacated. The case is remanded to the Superior Court with 

instructions to remand the case to the Town of Wells Planning Board for further findings of 

fact. 

C. Conservation Law Foundation, Inc. v. Town of Lincolnville, 2001 ME 175, 786 A.2d 616: 

 Although they made no request for findings of fact, CLF and Osgood also argue that the 

Board‘s findings were insufficient to support its decision. They contend that the findings 

were conclusory and failed to explain how the Board reached its decision. Again, the Board 

found that the proposed subdivision ―will not have an undue adverse effect upon the scenic 

or natural beauty of the area‖ and that the view corridor would sufficiently mitigate any 

undue effect caused by the development. Due to the subjective nature of the section 1(H) 

requirement, it is difficult to envision more adequate findings. The Board members were 

familiar with the site and the minutes from the Board‘s meetings reflect much discussion 

concerning the proposed subdivision. It is clear that the Board fully and conscientiously 

considered the proposed easement before it made its final decision. We conclude that the 

Board‘s findings were adequate. 

D. Kurlanski v. Portland Yacht Club, 2001 ME 147, 782 A.2d 783: 

The Planning Board failed adequately to consider and make findings about a number of 

required site plan elements: the driveway, parking, landscaping, and lighting. For instance, 

based on the site plan submitted, there is only one light depicted in the parking lot. 

Although the Falmouth ordinance permits the Planning Board to waive the standards in 

sections 9.10 through 9.31, the Planning Board expressly waived only the parking lot aisle 

width standard in section 9.10(b). Id. § 9.8 (stating that the standards in sections 9.10 

through 9.31 apply to all site plans unless ―the Planning Board finds that, due to special 

circumstances of a particular plan, the application of certain required performance standards 

are not requisite in the interest of public health, safety, and general welfare, the Planning 

Board may waive the required standards, subject to appropriate conditions‖). The Planning 

Board did not state whether for site plan approval purposes it accepted as grandfathered any 

violations of current off-street parking setback provisions, Id. § 5.5(g), or shoreland zoning 

provisions, Id. § 7. The Planning Board made no findings to allow us to determine whether it 
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waived certain requirements for site plan approval or approved the site plan on the Club‘s 

demonstration that it satisfied those requirements.  

―[T]he remedy for an agency‘s failure to act on all matters properly before it or to make 

sufficient and clear findings of facts is a remand to the agency for findings that permit 

meaningful judicial review.‖ Christian Fellowship and Renewal Center v. Town of 

Limington, 2001 ME 16, 12, 769 A.2d 834, 838 (quoting Harrington v. Inhabitants of Town 

of Kennebunk, 459 A.2d 557, 561 (Me. 1983)); Chapel Road Associates v. Town of Wells, 

2001 ME 20, 10, 771 A.2d at 375 (―[I]f an agency‘s findings of fact are insufficient to 

apprise us of the basis of the agency‘s decision and whether it is supported by substantial 

evidence, we should usually remand to the agency for further findings of fact.‖). 

The entry is: Judgment vacated. Remanded to the Superior Court with instructions to 

remand to the Planning Board to complete site plan review in accordance with Falmouth‘s 

site plan review ordinance. 

E. Christian Fellowship and Renewal Center v. Town of Limington, 2001 ME 16, 769 A.2d 

834: 

The county commissioners issued a document entitled ―Findings of Fact‖ in which they 

concluded that the Center was not entitled to a tax exemption and denied the abatement 

request. The ―Findings of Fact‖ includes a detailed statement reciting the procedural posture 

of the case and the respective legal and factual contentions of the parties. The findings 

contain several paragraphs describing the position and claims of the Center, including the 

sentence, ―[The Center] notes that Christian Fellowship and Renewal Center should 

continue to be tax exempt as they provide religious, charitable and food distribution 

services.‖ Another paragraph sets forth the position of Limington. McGlauflin, on behalf of 

the Town of Limington, notes that the Center property is used for a variety of functions for 

fees and not solely charitable or benevolent purposes. ―Recitation of the parties‘ positions or 

reiterations of the evidence presented by the parties do not constitute findings and are not a 

substitute for findings. See Newsweek Magazine v. Dist. of Columbia Comm’n on Human 

Rights, 376 A.2d 777, 784 (D.C. 1977); Roy v. Town of Barnet, 522 A.2d 225, 226 (Vt. 

1986). 

The only portions of the findings which could be considered factual findings are statements 

that (1) the Center owns ninety-one acres of land in Limington; (2) Limington was advised 

by the State of Maine Bureau of Property Taxation that the Center did not qualify for 

exemption as a charitable and benevolent organization but that a portion of the property used 

for religious purposes did qualify; and (3) Limington followed the State‘s opinion and 

exempted from taxation the retreat center and three acres of land. 
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The commissioners made no findings as to whether the Center was a benevolent and 

charitable institution and whether the Center used or occupied the property exclusively for 

its own charitable and benevolent purposes. Limington presented evidence that the Center 

offered its facilities for rent for weddings, baby and bridal showers, graduations, family 

reunions, and receptions, and that in some years it sold gravel from its land. The Center, on 

the other hand, supplied evidence of churches and other groups that used its facilities. It also 

presented evidence that no gravel was sold in 1996. 

The commissioners failed to make findings sufficient to apprise either us or the parties of the 

basis for their conclusion that the Center was not entitled to the tax exemption. The 

insufficient findings do not allow a reviewing court to determine whether the 

commissioners‘ decision is supported by substantial evidence. 

F. York v. Town of Ogunquit, 2001 ME 53, 769 A.2d 172: 

The Board met and discussed the plan for the subdivision numerous times between August 

of 1998 and June of 1999. The Board held two public hearings and conducted one site 

review. Abutters participated in both public meetings and voiced various concerns. On June 

21, 1999, the Board voted to accept and approve the final plan for the subdivision on three 

conditions, one of which was the condition that ―the developer will discuss bonding 

requirements with the Town Manager.‖  

The Board later issued twelve pages of findings of fact approving Young‘s application. 

Included in its approval were waivers of five Ogunquit Subdivision Standards requirements 

and one Ogunquit Zoning Ordinance requirement discussed at many of the meetings: a 

thirty-two foot road width requirement, a six percent road grade requirement, a cul-de-sac 

dead end street design requirement, a two street connections requirement, and a five foot 

sidewalk width requirement. The Board disclosed the lengthy considerations underlying 

each waiver. Finally, the findings included the statement that Young had not demonstrated a 

legal interest in the property.  

At a subsequent Board meeting on May 22, 2000, the findings of fact were amended to fix a 

―clerical error‖ by removing the word ―not‖ from the statement that Young had not 

demonstrated an interest in the property. Thus, the Board found that Young did have a legal 

interest in the property for the proposed subdivision. 

The Planning Board does have the authority to waive strict application of Subdivision 

Standards in certain circumstances, on a Board finding of extraordinary and unnecessary 

hardship or because of the special circumstances of a plan. The record is replete with 

evidence that there are special circumstances associated with Young‘s plan necessitating 

these four waivers. This is true even though some of the rationale for the waivers could 
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apply to any plan. For example, the steepness of the property caused significant concerns 

regarding storm water runoff and retention, and resulted in the Board permitting a seven 

rather than a six percent road grade. The waivers also operate to preserve more of the natural 

features of the property, which is aesthetically desirable, and better for the environment 

because they reduce the impact on clam beds and vegetation. The waivers also are beneficial 

in reducing the property‘s potential flooding problems. Four of the waivers were therefore 

granted by the Board pursuant to its authority under State statute and municipal ordinance. 

These four waivers were based on substantial evidence of special circumstances as is 

required by the Subdivision Standards. 

The remaining fifth requirement, however, that streets must be thirty-two feet in width, is 

mandated not just by the Subdivision Standards, but also by Ogunquit Zoning Ordinance 

itself, which provides, ―…paved traveled surface shall be at least 32 feet in width.‖ 

Ogunquit, Me., Ogunquit Zoning Ordinance § 10.2(B)(3) (Apr. 5, 1999). See supra note 3. 

This requirement is limited to ―collector streets,‖ defined in the Zoning Ordinance as, ―Any 

street that carries the traffic to and from the major arterial streets to local access streets, or 

directly to destinations or to serve local traffic generators.‖ Ogunquit, Me., Ogunquit Zoning 

Ordinance § 2 (Apr. 5, 1999). At least one of the street width waivers granted by the Board 

was for a collector street; in fact, the Board‘s findings of fact specifically state, ―The Board 

approved the requested waiver from 32 feet to 24 feet from the collector road, Windward 

Way….‖ Therefore, in granting Young a waiver of the thirty-two foot street width 

requirement, the Board has granted Young a waiver of a provision mandated by the 

Ogunquit Zoning Ordinance. This is impermissible. 

York also contends that the twelve pages of findings of fact issued by the Board regarding 

the five waivers as well as the criteria for subdivision approval enumerated in 30-A 

M.R.S.A. § 4404 (1996 & Supp 2000) are both inadequate and based on insufficient 

evidence pursuant to 1 M.R.S.A. § 407(1) (1989). We disagree. Although agencies are 

required to make written factual findings sufficient to show the applicant and the public a 

rational basis of its decision, the agency is not required to issue a complete factual record. 

Cook v. Lisbon Sch. Comm., 682 A.2d 672, 677 (Me. 1996). ―If there is sufficient evidence 

on the record, the Board‘s decision will be deemed supported by implicit findings.‖ Forester 

v. City of Westbrook, 604 A.2d 31, 33 (Me. 1992). Substantial evidence exists if there is any 

competent evidence in the record to support a decision. Adelman v. Town of Baldwin, 2000 

ME 91, 12, 750 A.2d 577, 583. 

The record before us reveals considerable evidence to support the Board‘s determinations, 

including the four properly granted waivers. All of the issues were addressed and discussed 

at numerous Board meetings held over the course of more than a year. There was sufficient 

competent evidence, including evidence supporting a finding of the special circumstances of 

Young‘s plan, on which the Board could have based its ample findings of fact. 


