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May 5, 2026

Jon VanAmringe

Chair, Lamoine Board of Appeals
606 Douglas Highway

Lamoine, ME 04605

Re: Memorandum in Opposition to Appeals filed by Linda and Tom
Goertz to Permits issued to John Goodwin Jr. by Lamoine
Planning Board for a Stump Grinding Facility and Gravel Pit
(Tax Map 4, Lot 41-1, Tax Map 5, Lot 15).

Dear Chair and Lamoine Planning Board Members,

My law firm represents John Goodwin Jr. Construction (“Goodwin”). The
following memorandum outlines why this Board should deny the appeals filed by
Linda and Tom Goertz and uphold the Planning Board’s January 5, 2026 decisions
approving: (1) Goodwin’s site plan review application for a stump grinding operation;
and (2) Goodwin’s gravel permit renewal application. Both operations are located at
456 Partridge Cove Road (Tax Map 4, Lot 41-1, Tax Map 5, Lot 15), (collectively, “the
Property”).

BACKGROUND

The Property has long contained a gravel pit. Goodwin holds a license for
gravel extraction for the Property pursuant to the Lamoine Gravel Ordinance
(“LGO”). The LGO requires that a gravel pit license be reviewed and renewed every
three years by the Planning Board. Goodwin submitted its application for renewal of
the license on August 4, 2025. The Planning Board subsequently conducted a site
visit and following a public hearing on December 1, 2025, the Planning Board
approved the application. The Planning Board then issued written findings and
conclusions on January 5, 2026. The findings show the Planning Board thoroughly
reviewed Goodwin’s application materials and ensured each applicable standard
under the LGO was satisfied.

The renewal application for the gravel pit also noted that Goodwin was seeking
a permit from the Maine Department of Environmental Protection (‘DEP”) and the
Planning Board for a stump grinding operation located within the gravel pit area.
The 130,000 square foot area site is to grind stumps, trees, and limbs into mulch to
be used on construction sites by Goodwins and other operators. It will be capped with

1lof 11



204 Main Street

Patrick Lyons / Attorney ‘ ’ Ellsworth, Maine 04605
Direct dial 207.599.3566 ‘7 IRIDI AN I A \/ \/ Phone 207.430.1419

plyons@viridian.law www.Viridian.Law

a six (6) inch drainage layer of gravel and a four (4) foot high berm. The area where
the wood mulch will be stored will be paved to keep the mulch clean and make for
easier loading. This will leave 10.7 acres of existing working gravel pit area.

Goodwin applied for the stump grinding permit pursuant to Lamoine’s Site
Plan Ordinance (“SPRO”) on July 24, 2025. Following meetings to determine the
application was complete and allow for public comment, on December 1, 2025, the
Planning Board voted to approve the stump grinding operation. The Planning Board
issued written findings and conclusions on January 5, 2026. As part of its approval,
the Planning Board required the following conditions for the stump grinding
operation:

1. Addition of sign beyond entrance to pit, large enough to be seen from the gate,
saying “No Unauthorized personnel or discharge of firearms allowed”.

2. Conduct ground water quality monitoring pursuant to December 18, 2025 plan
submitted by Herrick & Salsbury.

3. Relocate groundwater quality monitoring wells pursuant to December 18, 2025
plan submitted by Herrick & Salsbury.

4. The stump grinding machine will be placed on site for a demonstration of use
to be observed by the Lamoine Code Enforcement Office, with sound decibels
to be measured at property boundaries by a third-party professional paid for
by the applicant using a calibrated unit. If any violations of the Site Plan
Review Ordinance are documented—including for issues of noise and
emissions—John Goodwin Jr. Construction will cease stump grinding
operations until it can show compliance to the Code Enforcement Officer.

5. The stump grinding machine will not be run in the months of July and August
and is limited to five (5) operating runs per year.

6. No stump grinding will commence until John Goodwin Jr. Construction

amends its gravel pit operations approval under the Lamoine Gravel
Ordinance to remove the stump grinding area from the gravel pit operations.
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Of important note, the gravel pit permit issued by the Planning Board on
January 5, 2026, had been amended to account for the removal of the stump grinding
area from the gravel pit operations. Additionally, pursuant to condition 4 of the stump
grinding permit, Andrew McCollough, P.E. visited the site on January 22, 2026, to
document noise levels with the CEO, two members of the Planning Board, the Town
Administrator, and representatives of Goodwin. The noise levels observed during test
runs of the stump grinding operation on the Property were consistently within the 50
dB range, well below the 65 dB maximum set out in the SPRO. There also was no
fugitive dust observed escaping from the production area or property line.

On January 30, 2026, the Goertzes filed appeals of the Planning Board’s
January 5, 2026 decisions approving Goodwin’s stump grinding operation and gravel
permit renewal.

Goodwin provides the following response to the arguments raised by the
Goertzes regarding the stump grinding operation and the gravel pit permit. For the
reasons set out below, the Goertzes appeals should be denied and the Planning
Board’s issuance of both permits upheld.

STUMP GRINDING PERMIT
I Standard of Review

Regarding appeals of permits issued pursuant to the SPRO, Section M(b) holds
the following:

Appeals involving administrative procedures or interpretation of this
ordinance may be heard and decided by the Board of Appeals on an
appellate basis.

@) If errors of administrative procedures are found by the Board of
Appeals, the case shall be remanded to the Planning Board for
rectification.

(ii)  If errors of interpretation are found, the Board of Appeals may
modify the interpretation or reverse the order of the Planning
Board but may not alter any conditions attached by the Planning
Board. Changes in conditions other than changes made by the
granting of a variance, shall be made by the Planning Board in
accordance with the interpretation of the Appeals Board.
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For an appellate review process, the Maine Municipal Association (‘MMA”) provides
the following guidance:

When a local ordinance provides that the board of appeals’ role is strictly
an “appellate review,” the board’s job is to review the record created by
the official or board whose decision is being appealed and decide whether
that record supports the original decision and whether the original
decision is consistent with the ordinance. The role of the board of appeals
is like that of an appeals court. The board is not conducting a hearing to
solicit new evidence in order to create its own record. It is not starting
from scratch and is not making its own independent decision.

MMA Manual for Local Land Use Appeal Board, pg. 69 (2017).

In reviewing a planning board’s decision, an appeals board may modify or
reverse the decision only if it is clearly contrary to the language of the SPRO. See
Friends of Lamoine v. Town of Lamoine, 2020 ME 70, § 16 (citing Mills v. Town of
Elliot, 2008 ME 134, 9 15). Indeed, appellate review is governed by the principle that
the planning board’s factual findings are reviewed deferentially, and an appeals
board may reverse a planning board’s decision only if it finds that the decision is
contrary to specific provisions of the ordinance or unsupported by the facts presented
to the planning board. Gensheimer v. Town of Phippsburg, 2005 ME 22, q 16.

II. Stump grinding is a permitted use in the Rural & Agricultural Zone.

This was not the first commercial stump grinding operation permitted in
Lamoine in the Rural & Agricultural Zone (“‘RAZ”). In 2003, the Lamoine Planning
Board permitted a stump grinding operation for Gott & Sons located at their property
at Tax Map 4, Lot 16 (“the Gott Property”). The record before the Planning Board
includes meeting minutes and other related materials from that approval process.
See Lamoine Planning Board Record Item #6 - 11.10.2025 Memo from Viridian Law
in Support of Site Plan Application, Exhibit A. As in the case here, the Gott Property
is located in the RAZ.

The minutes for the May 6, 2003 meeting show that the Board considered
whether stump grinding “constitutes ‘commercial’ or ‘industrial’ use and if the
determined use is permitted in this (RAZ) zone”. See Lamoine Planning Board Record
Item #6 - 11.10.2025 Memo from Viridian Law in Support of Site Plan Application,
Exhibit A ot 9. By approving the stump grinding operation on July 1, 2003, the
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Planning Board found the use was permitted in the RAZ. Indeed, the Gott Property
continues to be used to this day for stump grinding, using a similar process and
machine as proposed by Goodwin in compliance with the Town’s ordinances,
including its sound and emission standards.

A comparison of the permitted uses for the RAZ in the Building and Land Use
Code (“BLUC”) in place in 2003 (“2002 BLUC”) and the current BLUC (“2024 BLUC”)
show they are nearly identical. See Lamoine Planning Board Record Item #6 -
11.10.2025 Memo from Viridian Law in Support of Site Plan Application, Exhibit B
and Item #17 — June 20, 2024 Building & Land Use Ordinance. Relevant here, in
both versions of the BLUC: (1) “Commercial — General”; (2) “Industries & Business -
Assembling & Manufacturing Products Related to the Secondary Processing of
Wood/Marine Products”; and (3) “Other Uses Similar to Those Requiring Planning
Board Review” are all permitted uses in the RAZ with Planning Board approval.
Likewise, both BLUC versions prohibit “Industries & Business - Assembling &
Manufacturing Goods & Products” from the RAZ.

While never stated specifically what use the Planning Board found a “stump
grinding” operation fell under, based on the May 6, 2003 meeting minutes, it can be
inferred they found the operation to be a “commercial use.” Both versions of the BLUC
define commercial use as:

The use of lands, buildings, or structures, other than a “home occupation”
defined below, the intent and result of which activity is the production
of income from the buying and selling of goods and/or services . . . .

2024 BLUC § 17; 2002 BLUC § 2002. Goodwin proposes to use this site for “storing
and processing stumps, brush and limbs . . . [to be] ground into wood mulch, which
will then be stored at the same site to use on construction jobs.” See Lamoine
Planning Board Record Item #1 — Site Plan Review Application w/Pre App
Completeness at 15. This is a commercial use — using land to process stumps, brush,
and limbs into mulch to produce income from selling goods (mulch) and services
(construction).

The Goertzes would have the Board instead apply a use — “Industries &
Business - Assembling & Manufacturing Goods & Products” that is conveniently not
permitted in the RAZ. However, the conversion of raw wood waste into mulch is not
manufacturing or assembly. Indeed, no components are being assembled or combined
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to create a new product. Manufacturing typically implies transforming raw materials
through chemical or physical processes into products with different properties or
combining multiple inputs. Goodwin’s stump grinding operation merely changes the
physical size of wood waste without altering its essential nature.

If the use were any form of “industrial” operation, it would be “Industries &
Business - Assembling & Manufacturing Products Related to the Secondary
Processing of Wood/Marine Products.” A use that is permitted in the RAZ. Goodwin’s
proposed use is a clear example of secondary wood processing. Where primary
processing is the initial harvest and conversion of trees into logs or rough lumber,
secondary processing is the further processing of wood materials into usable products.
Grinding stumps, brush, and limbs into mulch is processing wood materials (already
removed from their primary state) into a finished product for commercial use.

The Goertzes and a member of the Planning Board provided an exhibit titled
Secondary Wood Processing to support an argument that making mulch is not the
“secondary processing of wood.” See Lamoine Planning Board Record Item #22 —
Letter with exhibits from Drummond Woodsum, Exhibit A. This exhibit is not
authoritative on what the BLUC means by the term “secondary processing of wood.”
Moreover, the second page of that exhibit notes “Secondary Solid Wood Products”
includes “All other miscellaneous wood products.” Mulch would fall under that
definition.

Moreover, if this use is not a commercial use or the secondary processing of
wood products, it satisfies the “Other Uses Similar to Those Requiring Planning
Board Review” use. Storing and processing stumps, brush, and limbs to be ground
into wood mulch to use on construction sites is more similar to “Commercial — General”
or “Industries & Business - Assembling & Manufacturing Products Related to the
Secondary Processing of Wood/Marine Products” than to “Industries & Business -
Assembling & Manufacturing Goods & Products”.

Under Maine law, zoning ordinances are recognized as being in derogation of
common law property rights. The Maine Supreme Judicial Court has consistently
held that “zoning ordinances, like statutes, derogate from common law” and therefore
must be “strictly construed.” Grant v. Town of Belgrade, 2019 ME 160 (citing Forest
City, Inc. v. Payson, 239 A.2d 167 (Me. 1968)). Because of this, when zoning
ordinances are ambiguous, they “should be construed in favor of the owner unless the
intended use is clearly and expressly prohibited.” Your Home, Inc. v. Portland, 432

6 of 11



204 Main Street

Patrick Lyons / Attorney ' Ellsworth, Maine 04605
Direct dial 207.599.3566 g ; IRID I AN I A \/ ‘/ Phone 207.430.1419

plyons@pviridian.law www.Viridian.Law

A.2d 1250, 1259 (quoting In re Willey, 120 Vt. 359, 140 A.2d 11 (1958)). Indeed, MMA
advises Planning Boards as follows:

Ambiguity Construed in Favor of Landowner. The restrictions of a
zoning ordinance run counter to the common law, which allowed a
person to do virtually whatever he or she wanted with his or her land.
The ordinance must be strictly interpreted. Where exemptions appear
to be in favor of a property owner, the board should interpret them in
the owner’s favor. Forest City, Inc. v. Payson, 239 A.2d 167 (Me. 1968).

MMA Manual for Local Planning Boards: A Legal Perspective, pg. 84 (2017).

Considering this very use has already been found to be permitted in the RAZ,
and that at worst the BLUC is ambiguous on this issue, the Planning Board was
correct in finding the storing and processing of stumps, brush, and limbs into wood
mulch is a permitted use in the RAZ.

III. The Town’s ordinances do not require Goodwin to reclaim the area
used for the stump grinding operation prior to operation.

The Goertzes claim that prior to operating the stump grinding operation,
Goodwin must first “reclaim” the area, as it was previously used for gravel extraction.
This argument is not supported by the Town’s ordinances, nor is it supported by
common sense.

The LGO requires areas of gravel pits that are no longer being used for gravel
extraction to “be restored to a natural state” and provides specific standards for
completing such restoration. LGO, § 8(D). In circumstances where the extraction area
1s not to be used for any other purposes, the restoration requirements are applicable.
However, here, the area in question is being converted to a permitted stump grinding
operation. In doing so, the area will be capped with a six (6) inch drainage layer of
gravel and a four (4) foot high berm. The area where wood mulch is stored is being
paved. To require Goodwin to first “reclaim” the area (e.g., bring in topsoil and plant
vegetation) makes no sense, as the area would just then be disturbed again with the
gravel and pavement required for the stump grinding activities.

Moreover, the entire gravel pit area remains subject to a reclamation plan.
LGO, § 8(D). If Goodwin were to fail to properly reclaim any areas no longer used for
gravel extraction, the Town can use escrow funds, paid by Goodwin, to reclaim the
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area. Eventually all areas used for gravel extraction on the Property will be reclaimed
pursuant to the LGO.

IV. Goodwin’s Site Plan Application Satisfies all Applicable Approval
Standards.

The Goertzes contend Goodwin has not met the BLUO’s application
requirement under Section 15(E) for “industrial structures.” This is incorrect. Not
only is the proposed use not an industrial use under the BLUO, the standards in
Section 15(E) only apply to “structures designed principally for any use connected
with the assembling, fabrication, finishing, manufacturing, packaging, or processing
of goods, or the extraction of minerals.” 2024 BLUC § 15(E). A “structure” is defined
under the BLUC as:

Anything constructed or erected, the use of which requires a fixed
location on or in the ground or in the water, or an attachment to
something having a fixed location on the ground, including buildings,
billboards, signs, commercial park rides and games, carports, porches,
and other building features, including stacks and antennas, but not
including sidewalks, fences, driveways, parking lots, and field or garden
walls or embankment retaining walls.

2024 BLUC § 17(E) (emphasis added). No structure is proposed by Goodwin - only the
construction of a berm and paved area to store mulch. As no structure is proposed for
this use, Section 15(E) of the BLUC does not apply and this is not an industrial use.

V. The Planning Board was well within its authority to condition its
approval upon Goodwin demonstrating compliance with noise and
emission standards.

In reviewing Goodwin’s application materials under the SPRO, the Planning
Board considered whether Goodwin supplied sufficient evidence to show compliance
with all applicable performance standards. A review of Goodwin’s application
materials shows that it provided evidence showing compliance with all applicable
standards, including noise. See Lamoine Planning Board Record Item #1 — Site Plan
Review Application w/Pre App Completeness at 16.

Out of an excess of caution, and due to abutters’ (including the Goertzes’)
concerns about noise from the operation, the Planning Board conditioned the permit
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approval upon Goodwin showing compliance with the noise standards as confirmed
by a third-party professional. This was not an “impermissible delegation” of authority
by the Planning Board. Indeed, MMA advises planning boards that they have
“Inherent authority to attach conditions to its approval of an application” so long as
the conditions imposed are “directly related to the standards of review governing the
proposal.” MMA Manual for Local Planning Boards: A Legal Perspective, pg. 44
(2017); see also Jacques v. City of Auburn, 622 A.2d 1174 (Me. 1993) (where an
applicant had to prove their project would not generate unreasonable odors, the court
upheld a board’s condition of approval requiring an independent consultant review
the design and construction of a biofilter).

As the record shows, Andrew McCollough, P.E., a third-party consultant,
visited the site on January 22, 2026, to document noise levels with the CEO, two
members of the Planning Board, the Town Administrator, and representatives of
Goodwin. The noise levels observed during test runs of the stump grinding operation
on the Property were consistently within the 50 dB range, well below the 65 dB
maximum set out in the SPRO. There also was no fugitive dust observed escaping
from the production area or property line. See Lamoine Planning Board Record Item
#15 — Noise test certification by Andrew McCullough.

Goodwin’s application materials showed compliance with all applicable
performance standards. This was further demonstrated by the site visit to the
property to observe noise and emissions.

VI. The Planning Board provided findings of fact and conclusions of law
sufficient for meaningful review.

As part of its January 5, 2026 written decision, the Planning Board issued a
document showing they reviewed and voted on each applicable SPRO standard for
Goodwin’s application. See Stump Grinding Permit Davis Pit Lamoine. The written
decision also attached numerous supporting documents further supporting
compliance with the SPRO. This, in addition to the meeting minutes and volumes of
information provided by Goodwin to the Planning Board, supports the Planning
Board’s decision to approve the SPRO permit with conditions for Goodwin’s stump
grinding operation.
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GRAVEL PIT
I. Standard of Review
Section 7(G) of the LGO addresses appeals, holding:

A hearing shall be conducted by the Board of Appeals, which shall act solely in
an appellate capacity. Following a hearing, that shall not be de novo, but shall
be limited to a review of the record developed before the Planning Board, and
the parties’ arguments based on that record, the Board of Appeals may reverse
the decision of the Planning Board only upon a finding that the decision is
clearly contrary to specific provisions of the applicable ordinance. Upon
reversal, the matter shall be remanded to the Planning Board for further
proceedings consistent with the Board of Appeals’ ruling.

As with the SPRO, in reviewing the Planning Board’s decision, the Appeals
Board can reverse the decision only if it is clearly contrary to the language of the LGO.
Friends of Lamoine v. Town of Lamoine, 2020 ME 70, § 16. This again invokes the
principle that the Planning Board’s factual findings are reviewed deferentially and
can be reversed only if the Appeals Board finds that the decision was contrary to
specific provisions of the ordinance or unsupported by the facts presented to the
Planning Board.

II. The Gravel Permit meets all GLO Performance Standards.

A review of the January 5, 2026 Gravel Permit Findings of Fact shows that the
Planning Board reviewed all applicable performance standards and found Goodwin
satisfied each applicable standard.! See Planning Board Record Item #13 — Planning
Board Findings. This is supported by a review of the application materials submitted
by Goodwin. See Planning Board Record Item #1.

The Goertzes’ only argument that Goodwin failed to satisfy these requirements
is that Goodwin was in violation of the LGO. See LGO, § 8(C)(3) (“no substance or
item harmful to groundwater quality including, but not limited to, salt, creosoted
timber, tree stumps, building waste, petroleum products or rubbish shall be dumped

1 These written findings directly contradict the Goertzes’ arguments that the Planning
Board “failed to make written findings of fact and conclusions of law sufficient for meaningful
review of the Planning Board's Decision.”
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in a Gravel Pit”). But this argument is directly contravened by two letters from the
CEO that there were no enforceable violations found on the Property. See Lamoine
Planning Board Record Item #11 - CEO Report and Complaints and Item #12 - CEO
Email re complaints. Indeed, as the CEO noted, any trees or stumps that were on the
property would not have to removed if the Planning Board approved the stump
grinding permit, which it did on January 5, 2026.

Further, as noted in MMA guidance materials for planning boards:

The fact that the property involved is already the subject of other code
violations would not constitute a basis for denial, absent language in the
ordinance to that effect. Bauer v. Town of Gorham, CV-89-278 (Me.
Super. Ct., Cum. Cty., Nov. 21, 1989).

MMA Manual for Local Planning Boards: A Legal Perspective, pg. 35 (2017). There is
nothing in the LGO that limits the Planning Board’s ability to approve a gravel
permit due to any code violations. And again, there was no enforcement action taken
by the CEO for any alleged violations.2

CONCLUSION

For the reasons stated herein, Goodwin respectfully requests the Board of
Appeals uphold the Planning Board’s January 5, 2026 decisions approving: (1)
Goodwin’s site plan review application for a stump grinding operation; and (2)
Goodwin’s gravel permit renewal application.

Sincerely,

/s/ Patrick W. Lyons
Attorney for John Goodwin Jr.

2 For the reasons set out above in Section III regarding the SPRO Permit approval for
the stump grinding operation, the Town’s ordinances do not require Goodwin to reclaim the
gravel pit area used for stump grinding prior to operation, despite the Goertzes’ arguments
otherwise.

11 of 11



